
IT IS FURTUER ORDEReD that the motion of the TJniPoint 

defendants to transfer the case to the Northern District of Texas 

[#60] is denied as moot. 

IT IS FURTHER ORDERZD that the motion of Transcom Holding, 

LLC, to dismiss for lack of jurisdiction I t631 is denied as e. 

IT IS FURTHER ORDERED that the motion of Transcom 

Communications, Inc., to dismiss for failure to state a claim I1851 

is denied as moot. 

XT IS FURTHER ORDERED that the Clerk of Court shall 

administratively close this case as to defendants Varlec Telecom, 

Inc. and Transcom Enhanced Services, LLC. The Court shall retain 

jurisdiction to permit a party to move to re-open the case. Any 

motion to re-open the case must be filed not later than thirty (30) 

days after conclusion of the bankruptcy proceedings. 

Dated this 23rd day of August, 2005.  
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POIN-NE 

R.: Your btler dried January 24,2005 
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EXHIBIT C 



Sent By: POiNTQwE; 5157851242 ; Aw-M-06 S : W ;  Page 2f2 

I .. 

. 

POINT~NL. 

Should you have any'qucrtio&. pknssetofl h e  to'euntact yourl.rspcctive r o b  
repr&cntative ormc at S12.735;1370. 

. . . .  s ',! . ,  . .  

EXHI8I'l "A" 



EXHIBIT D 



Before the 
FEDERAL COMMUNICATXONS COMM(SS1ON 

Washington, D.C. 20554 

1 
In the Matter of 1 

1 
Petition for Declaratory Ruling That 1 
UniPoint Enhanced Services, Inc., d/b/a 1 
PointOne and Other Wholesale Transmission ) 
Providers Are Liable for Acccss Charges ) 

1 
1 

WC Docket No. 

DECLARATION OF ROBERT A. DIGNAN 

1 .  My name is Robert Dignan. I am General Manager-Fraud Detection and 

Prevention for SBC Operations, Inc. I have been employcd with S3C 

Communications ~ n c .  ("sBc") or its predecessors' for over 25 years. I am 

currently responsible for various areas of operations including detection and 

analysis o f  misrouted calls across the SBC networks. 1 have held a variety of 

positions including manager of switched access billing, manager of markeZing 

planning, account manager serving various long distance customers. I have 

worked in SBC's wholesale organization for the past 19 years. My current dice 

location is in Chicago. 

In 2002, AT&T fiied a petition for a declaratory ruling that "IP-in-the-middle" 

interexchange voice calls are exempt from access charges. On April 21, 2004, in 

2. 

' Prior to October 8,1999, I worked for the Amentech companies. SBC and Amcritcch merged w 
October 8, 1999. 



the AT&T Access Charge Or$er,z the Commission r e j d  AT&T’s reqwt. 

Specifically, the Commission Nted that the following type of senice, as 

described by AT&T in the. proceeding, is a telecommunications service subject to 

access charges: “an interexchange service that: (1) uses d i  customer 

premises equipment (CPE) with no enhanced h c t i o n a l i ~ .  (2) originates and 

terminates on the public switched telephone network (PSTN); and 13) undergaes 

no net protocol conversion and provides no enhanced functionality to end users 

due to the provider’s use of IP technology.’” The K X  also rukd that ‘([ojur 

analysis in this order applies to services that meet these three criteria regardless of 

whether only one interexchange carrier uses IP tmusport or instead muUiptc 

service providers are involved in providing E’ hamport.’c( 

3. Despite this ruling, SBC local exchange carriers continue to experience 

substantial access charge evasion on “W-in-the-middk” CAS @.e., interexchange 

calls that both originate and terminate on the P S M  and that meet the otber two 

criteria set forth in theAT&TAccess ChorgeOrder) that termhate on SBC’s kcal 

exchange networks. SBC has substantial evidence that the vast majority of this 

continuing access charge avoidance is attributable to so-called “least cost routed’ 

(“LCRs”) that provide the “P-transport” p k e  of E’-in-themiddie long distanee 

calls. These LCRs have contracts with various retail longdistancz providers or 

other entities to cany their interexchange calls for so= poltion of their mute. 

’ Order, Petiiion for a Declaratory Ruling ihai ATdiT’s Phone-rephone IP Tdephony Sewices are 
Exemprfrom Access ChorgeJ, WC Docket No. 02-361, UX 04-97&4pr. 21,2004) (“FCChess 
Charge Order”). 

1d . l  1. 

‘ Id. 
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The vast majority of these intaexchange calls both originate and terminate on &e 

PSTN in circuit switched format, a substantial podon of which are destined for 

SBC end users. 

Under the typical scenario, the LCR receives an If-in-the-middle call &om the 

original long-distance carrier or an i n C e d i a r y  third party. The call may have 

already been convefled to IP format before the LCR Feceivcs it, or the LCR may 

convert the call to IP format after receiving it. The LcI( then transports the call 

across its IP network for some distance. The LCR then conve& the call back to 

circuit-switched format and hands it to a CLEC o w  a primary rate interface 

(“‘PRI’’) circuit. The C E C  then rou6es the call to the SBC local exchange. carrier 

over a local interconnection trunk. 

Access charges are evaded through this practice because SBC’s Feature Group D 

trunks are circumvented. Feature Group D trunks are designed to e i v e  and 

measure interexchange traffic so that the S B C  local exchange canier(or any &r 

local exchange carrier directly connected to SBC that is jointly providing access) 

can bill appropriate access charges for the traftie. Local intetccmnection trunks, in 

contrast, are set up to receive local traffic, and t h d w e  are not designed to 

measure and bill for interexchange tr&~c. Indeed, precisely because these local 

interconnection trunks are not intended for interexchange tratlk, in many CPXIS 

the interexchange ka%c de1ivae.d over local interconnection trunks is not b i W  

at all - even at the lower reciprocal compensation rates that apply to non- 

interexchange traffic - which means that the terminatingcarrier(s) pay norhing for 

their use ofS3C’s networks. 

4. 

5.  



6. S X ’ s  tariffs require that interexchange calls be terminabed oyer Feature Group D 

facilities, regardless of whether the company that is terminating the in t e rexchw 

calls to an SBC local network is the originating long-distance carrier or, instead, 

is carrying the calls “downstream” from the originating carrier. In the I* 

situation - where multiple carriers q c  involved -the s8C local exchange carrier 

typically bills access charges to the last company in the sham that carnies the 

interexchange calls (Le., the company that hands the calls to the SaC lwc 

exchange carrier over the Feature Group D trunk), and it is this company that 

remits payment for the access charges to the SBC local exchange carrier (and to 

any other local exchange camer directly connected to S8C that is jointly 

providing access). This is the common practice in the tetecommunications 

industry, and legitimate downstream caniers of interexchange calls - Le., carriers 

that provide wholesale transmission to other carriers - have understood and 

followed it for years. The tcRs  described in this declaration, however, are 

intentionally circumventing this wel l -undmtd  process in order to unlawfuily 

terminate interexchange calls without paying access ChaFges. 

A variety of evidence exists that the access avoidance scheme continues to oocw 

notwithstanding the AT&T Access Chorge Order. For exampk, SBC routinely 

conducts PSTN-to-PSTN interexchange test calls to determine if they are being 

terminated over Feature Group D trunks. These iest caHS are made from an 

ordinary SBC PSTN phone in one SBC exchange to anolher ordinary S3C PSTN 

phone in an different exchange (for example, from a phone connected to the 58<3 

local exchange in San Antonio to a phone conneckd to the S3C local exchange in 

7. 



Dallas). The calls are directed to a variety of outgoing longaistance carriers o w  

outgoing Feature Group D Facilities. As a call is made, SBC identifies thecarria 

to which the call is sent and the faciSty over which tbc call endas SSC’s network 

for termination. SBC’s data indicates ha t  a substantial number of these calls 

continue to terminate into S X ’ s  local exchange networks o w  heal 

inferconnection trunks, rather than overEeatun Group D trunks. 

SBC has been able to discern that the vast majority of inteFexchange tramC that 

continues to be terminaied to S W s  networks o v a  local interconnectr ‘onhunlrs is 

being delivered to C W s  by LCRs that claim to be “enhaoced service pmviders” 

exempt *om access charges. SBC bas m v e d  this information through a 

variety of means, including the issuance of trouble tickets to the CLEcs that 

deliver suspect interexchange calls to SBC over local interconnection trunks. On 

numerous occasions, in response to the-se trouble tickets, the CLECs have 

indicated to SBC representatives that the aaffic at issue was d e l i 4  to the 

CLECs by companies that are known to daim that they are “enhanced service 

providers” and thus entitled to deliver interexchange gacfic to ClEcs as iocal 

traffic. Two of tbese companies are UniPoint Enhpnced Services, Fnc., d/b/a 

PointOne (Y‘ointOne’’) and Transcorn E n h d  Scrvhes, UC (Transcorn”). 

Pointone and Transcorn are two of the principal Lx;Rs involved in the aesess 

avoidanoe practice described in this Qeclnration. Because Pointc)oe and 

Transcorn do not terminate traffic to S3C over Feature Group D BunLs, pnd 

indeed have intentionally and impropefly avoided do& so, it is di%xlt  to 

determine an exact dollar amount of the access c h q e  loss SBC has suffered and 

8. 

9. 
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continues to suffer because of tkse two companies' activitks. SBC 

conservatively estimates, however, that the total aoc+ss loss it has s u M 2 0  date 

because of all LCRs that engage in this practice (Le., whether the U2R is 

Pointhe. Transcom, or some other similarly situ& company) excesds s1.00 

million, and that its ongoing ~ocess loss h m  their activities is in excess of31  

million per month. 

10. This concludes my declaration. 

6 



I declare under penalty of perjury (hat the foFegoing is trw Mdcomct. Executed on 

September 15, 2005. 



EXHIBIT E 



Exhibit E 

Pointone filings at the FCC in WC Docket No. 02-361, including notiaes of mcetingS with Hx3 
staff and/or Commissioners: 

Ex Parte Letter fiom Dana Frix and Kemal Hawa, Chadbome &4&e LIB, to Mdcnc 
Dortch, FCC, WC Docket Nos. 02-361.et al.(lan. 8.2004); 

Ex Parte Letter from AT&T, Callipso, Castcl, ITXC, Nuera Com&ations,FiTone, 
PointOne, Telic, Trausnexus. Inc., and Tbe VONCodition, so Michael Powell, 
Chairman, Fcc, WC Docket No. 02-361 (Jan. 28,2004); 

Ex Parte Letter h m  Dana Frix and Kunal Haws, ch&w & Pa& LLP, Counsel 401. 
PointOne, to Marlene Dortch, FCC, WC Docket No. 02-361 w. 24,2004); 

Ex Parte Letter from K m a l  Hawa, Chadboume& Prulce U P ,  C o w l  for Pointone, to 
Marlene Dortch, FCC, WC Docket No. 02-361 (Mar. 3, -2004); 

Letter from Callipso, CalISmart, ITXC, LocalDial, PingTone, Pointone, Tefic, 
TransCom, USDataNet, and The Von Coalition, to The Honorable Joe Barton, ThC 
Honorable John D. Dingell, and The Honorable Charles "chip" Pickerin& WC Docket 
NO. 02-361 (Mar. 29,2004); 

Letter from Callipso, CallSmart, ITXC, LocaDial, PiogTone, Pointone, Telic, 
TransCom, USDataNcl, and The Von Coalition, to ?kmtor John W a i n  and h a t o r  
Fritz HoDings, WC Dock& No. 02-361 mar. 29,2004); 

Ex Parte Letter from Dana Frix and Kemal Hawa, chadboume & P&e m, Cowsel 401. 
PointOne, to Markne Dortch, FCC, WC Docket Nos. 02-361 ,et al. (Apr. 8,2004); 

Ex Parte Letter fiom Kemal Hawa, Chadbourne & P&e LLP, Counsel for PoiiShe, to 
Marlene Dortch, FCC, WC Docket No. 02-361 (Apr. 14,2004); 

Ex Parte Letter h m  Kemal Hawa, Chadboume & P a r k  LLP, Course1 for Pointone, to 
Marlene Dortch, FCC, WC Docket Nos. 02-361,et al. (Apr. 44,2004); 

Ex Parte Letter h m  Kemal Hawa, Chadboume & Parke Up, Counsel for PO-, to 
Marlene Dortch, FCC, WC Docket Nos. 02-361,et al. (Avr. 14, m); 
Ex Parte Letter €tom Kemal Hawa, Chadboume & Puke LLP, Counsel for %in#)ne, to 
Marlene Dortch, FCC, WC Docket Nos. 02-361, et al.<Apr. 14,2004); 

Ex Parte Letter fmm Kemal Hawa, Chadbownc & Parkc LLP, Cou?tsel for Pointone, to 
Marlene Dortch, FCC, WC Docket Nos. 02-361,et al.{Apr. 14,2004); 

Ex Parte Letter from Kemal Hawa, Chadboume & Parke LLP, counsCl for Poinione, to 
Marlene Dortch, FCC, WC Docket Nos. 02-361, et al. {Apr. 14, m). 



Transcorn filiags at the FCC in WC D&et No. 02-33, indudbg notices of meetings withFCC 
staff and/or Commissioners. 

Ex Parte Letter from W. Scott McCullough,StumpflXaddock Masse.y&Puiman, 
Counsel for Transcorn E n h a n d  Services, LLC, to Markne m, FCC, WC Docket 
NO. 02-361 (Sept. 23,2003); 

Ex Parte Lencr From W. Scott McCullough, Stumpf Craddock M~sscy gL Pulman, 
Counsel for Transcorn Enhancsd S w k ,  ILC, to Marhe Dollch, €W2, WC Docket 
NO. 02-361 @eC. 23,2003); 

Ex Parte kltm from W. Scott McCullough, Stumpf Craddock Masoey &f'uhan, 
Counsel for Transcom Enhanced Sentioes, UC, to Marlene Dor(ch, FCC, WC Docket 
NO. 02-361 (Jan. 13,2004); 

Later from Callipso, CallSmart, ITXC, Locali>ial, PhgTonc, PoinpOne, Telic, 
TransCom, USDataNet, and The Von Coalition, to The fiMl0rabk Joe Barton, Tbc 
Honorable John D. Dbgcll, and The Honorsbk Charles "Chip" Pick- WC 
No. 02-361 (Mar. 29,2004); 

Letter &om Callipso, Callsmart, ITXC, LocalDial, PingTane, Pointh, Telic, 
Transcorn, USDataNet, and The Von Codtion, to Senator John M a i n  andSenwr 
Fntl Hollings, WC Docket No. 02-361 (Mar. 29,2004); 

Ex Parte Letter from W. Scott McCullough, Stumpfcddock M-y & pulrpan, 
Counsel for Transcorn E n h d  Services, UC, to Marlene 4htd1, a, WC DO&& 
NO. 02-361 (Apr. 8,2004). 



EXHIBIT F 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICTOF MB!KWRI 

EASTERN DiWSioN 

Southwestem Bell Telephone, L.P., Pacific 
Bell Telephone Company, Nevada Bell 
Telephone Company, Michigan Bell 
Telephone Company, Illinois Bell 
Telephone Company, Indiana Bell 
Telephone Company,Ohio Bell Telephone 
Company, Wisconsin Bell, Inc., The 
Southern New England Telephone 
Company, and The Woodbury Telephone 
Company, 

Plaintiffs, 

V. 

VarTec Tekom, Inc., PointOne 
Telecommunications, Inc., Unipoint 
Holdings, Inc., Unipoint Enhanced 
Services, Inc. (d/b/a “PointOne”), Unipoint 
Services, Inc., Transcom Holdings, Inc., 
Transcom Enhanced Services, UC, 
Transcorn Communications, Inc., and 
JOHN WES 1-10 

Defendants. 

FIRST AMENDED COMPLAINT 

Plaintiffs Southwestern &I1 Telephone, LP., Pacik &!I Telephone Company, 

Nevada Bell Telephone Company, Michigan Bell Telephone Company, Illinois &I1 

Telephone Company, Indiana &I1 Telephone Company,Ohio &I1 Tdcphone Company, 

Wisconsin Bell, Inc., The Southern New -land TelephoneCompany, and The 

Woodbury Telephone Company, for theiComjdaint against defdants VarTec 

Telecom, Inc. (“VarTec”), PointOne Telecommunications, Inc., Unbin t  Holdings, IN., 

Unipoint Enhanced Services, Inc.{d/b/a “Pointone”), Unipoint Services, Inc. 



(collectively “Unipoinf’), Transcom Hddings, Inc., Tranmm Enhanoed Services, LLC, 

Transcom Communications, Inc.(collectively “Transcom”)), and JOHN DOES 1-10 

allege as follows: 

NATURE OF TfIE ACTIO N 

1. This case invoives dekndants’ failure to pay IegallyfquiFed charges for 

their use of plaintiffs’ local network facilities to complete long4ktancecalls. VafFcc is 

a long-distance carrier headquartered in Ilalies. It pioneered the m d ” d i a 1  around” 

long-distance service, where a customer dials 10-10-287 or some other “10-10” number 

to bypass the line’s regular long-distance carrier in favor 0fVarTeC. VarTGc now &em 

various long-distance and local calling plans to end us-. 

2. Whenever one of VarTec’s customers makes a longdistencecall to a local 

telephone customer served by one of the plaintif&, VarTec uses plaintii’ local facilities 

to complete. or “terminate,” the long-distance call. Pursuant to fkdcral and statc *if& on 

file with the Federal Communications Commissions (“FCC’) and ~tatefegul.bory Mi, 

VarTec is required to pay plaintiffs for this “access” to plaintiffs’ lw exchange 

facilities. Beginning in 2001 or earlier and continuing to the pprscnt, however, VarT’. 

orchestrated and implemented a fraudulent scheme to avoid these tarifkd ‘‘~o~iess 

charges” by delivering its long-distance calls to so-called Leastcost Roubcrs(‘‘~cRs”), 

which in turn deliver calls to plaintiffs for mina t ion ,  &n through still 0th 

intermediaries, over facilities that are restricted to local traffic. Cumndy,dahtRs 

estimate that VarTec is using this scheme to avoid W?ninating a c c e s s ~ g C S  on Fully 

50% of the long-distance calls it carries. Plaintiffs acoordingly seek not only to recover 

the access charges that VarTec, in many cases with the assistanCe of other cmkrs, 

2 



principally Unipoint and Transcorn, has unlawfully avoi&d - which plaintifts 

preliminarily estimate to be between $19 million and S33 million, not including late&s 

and interest - but also to enjoin defendants from perpetuating this unlaWFu1 conduct. 

3. Plaintiffs also seek to recover unpaid aaoess chaPgtsCor interexchange 

M i c  - whether or not camed at some point by VarTec -that istennin&ed to plain% 

over local interconnection facilities by the principal LCRs partieing in VarTe’s 

unlawful scheme: defendants Unipoint and Transcorn. ’Ihesecarrias opw~c MQworks 

that use the Internet Protocol (“If”’) to transmitealis. AAer+weivhg long-distanccdb 

from interexchange carriers (among them VarTw), Unipoint and Tianscom conveit those 

calls from a “circuit-switched” format, in which ordinary longdistance calls originak, to 

JP format. Upon information and belief, Unipoint and T r a n m  then transport that 

traffic in IP format for some distance across their networks. Unipoint and Transcorn thcn 

convert the traffic back to circuit-switched format and hand it tu plaintiffs for 

termination, typically via competitive local exchmgc carriersfCIECs’’), through 

facilities designated for local calls. 

4. Like VarTec, Unipint and Transcorn arc (egally requicedto pay BOOCSS 

charges for the interexchange traffic they deliver -either directly or through 

intermediaries - to plaintiffs for termination. And, Iike VarTac, Unipoint and Transcorn 

have failed to pay those fees in the past, and that failure persists today. Acd ing ly ,  

plaintiffs seek injunctive relief against Unipoint and Transcom as well, and they also 6eek 

payment of all unpaid access fees for all intmxchange MIC Unipoint and Transcorn 

have transmitted to plaintiffs (directly or indirectly). 
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5. V a r Y .  has sought to justify its aocess-avoidance schemeby elaiming that, 

once it hands a long-distance call to an LCR, it is not Esponsibk for how that call is 

terminated or whether terminating m s s  charges are paid. See V a r b  Petitmn%r 

Declaratoty Ruling (PCC fikd Aug. 20.2004). Vaictc has takcn this positioneven 

though the calls that it hands off to LCRs are placed in the same manner and using the 

same facilities as other longdistance calls; even though neither thecalling nor the c d W  

party has any idea that a “handoff or ‘‘prot~lol conversion” has-n $e; and, most 

fundamentally, despite the ckar statement ofthc FCC that long-distance c a m b  cannot 

avoid responsibility for access charges by handirg offtrnftic to other entities orby 

carrying calls using IP. 

6. On April 21,2004, the PCC unanimously rejected a daim, made by long- 

distance giant AT&T COT., that long-distancc calls should beexempt fmm access 

charges when they are transported in part using the IP format. See Order, Peiiifon for a 

Declaratory Ruling that AT&T’s Phone-io-Phone IP Tdphony Sewices Are &mpr 

@om Access Churges, 19 FCC Rcd 745i’(Apr. 21,2004) (“~CkcoessCharge  order“). 

In rejecting AT&T’s petition, the FCC hcM: 

(Wlhen a provider of IP-enabled voice servicescontnmts with an interexchange 
carrier to deliver intcrexchangecalls that begin on thc@ublic switchdt&phonc 
oetwork]. . . and terminate on the@ublic swkhed.tclephone network], the 
interexchange cmier is obligated to pay caminating accesschaFges. Our analysis 
in this order applies 10 sewicesrhat meet these criteria regardless of whether 
onIy one interexchange carrier uses IP &urnport or instead midhpk sewice 
providers are involved in providing IP @ampori. 

Id. at 7470,v 19 (emphasis added). In light ofthis decision,deEendmts havenoexcuse 

for their failure to pay !awfully tariffed acoesschargts for all of the long-distonrr voice 


